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Takme sBrIeHMS KakK pasBUTHE OUIUIOMATUYECKMX OTHOIIEHUN MeXIy
cTpaHaMm¥, T100aIM3ayis IPOIeCcCoB, AejleHre SKOHOMIYECKOV JIesTeIbHOCTY Ha
«HAIVIOHAJIBHYIO» ¥ «MEeXIYHapOIHYIO» CO3HaIM HEOOXOOMMOCTh B CO3IAaHMUM
3pdPexkTMBHOTO MeXxaHWM3Ma I paspelleHus MeXIYHapOOHBIX CIIOPOB,
BO3HMKAIOIIMX B paMKax OCYIIeCTBJIEHVSI KOMMepUeCcKX CIOpPOB. B cBsA3m ¢ 3TnM,
BO3HMKAeT VHCTUTYT MeXAyYHapOogHOro apOwuTpaxka, aJbTepHATMBHOIO CIIOCOOa
pasperieHs CriopoB. AJIbTepHATVBHOCTDh apOUTpaka 3aK/TIOYaeTcs B €ro OTINYINN
OT pa3dmparesibcTBa B HAUMOHAIBHBIX CydaxX M OMIUIOMATMYeCKMX IIeperoBopax
TEM, YTO OTCYTCTBYeT WMIIEPaTMBHOCTH HOPM B BUIe TOCyJIapCTBEHHOIO
NPVHYXOeHVS. MeXIyHapogHbI apOUTpaXx BO3HMK KaK aJIbTepHATMBHBIN CIIOCO0
pasperieHnsl CIIOPOB MeXAy KOMIIAaHMSMM WJIM TOCyJapcTBamy, KOTOPBI
II03BOJIIeT W30eXaTh [UINTEIBHBIX W 3aTPaTHBIX CYHeOHBIX IIPOIIECCOB B
HAIIMOHAIBHBIX cyhax. [lepBele MeXmgyHapomHble apOwWTpaXKHble CyAbl ObUIN
cosgaHbl B KoHIle XIX Beka, Korfa mosiBiylachk IIOTPeOHOCTh B pa3pelleHni CIIOPOB
MeXy KOMIIaHMSMM M3 pasHbIX cTpaH. C Tex MOp MeXAyHapOAHBI apOmTpax
CTaJl MVPOKO PacIpOCTpaHEHHBIM ¥ VICIIONIB3yeTCS IS pa3pelleHus CIIOPOB B
Pa3IMUHBIX OTpaciIsaX, TaKMX KaK TOPIOBIIS, MHBECTUIIVIN, CTPOUTEIBCTBO M P.
CymrecTByeT MHOXECTBO OpraHM3allnii, KOTOpble 3aHMMAIOTCS OpTaHM3allyen
MeXIyHapOIOHBIX apOUTpakHBIX MpPOIleAyp, TakmX KaKk MexXayHapomHas ItajaTta
toproemm (ICC), MexnyHapooHBII IIeHTp IO paspelleHNI0 MHBeCTUIIMOHHBIX
cnopos (ICSID), Jlongonckum MexnyHapomHbt apOuTtpaxsbit 1eHTp (LCIA) 1
Tip.

[anpHeriee pasBUTHe ¥ VCTOPWYECKNe IPEArOChUIKM CO3IIV YCIIOBVIS
VIS [eJIeHnsl MEeXIyHapOIHOro apOuTpaXka Ha JIBe OT/eJIbHble KaTeropmm —
MeXXTyHapOIHBIVI KOMMepUeCKNI 1 MHBECTUIIVIOHHBIV apOnTpax.

MexayHapogHbII ~ KOMMepdYecKuil — apOuTpaX  IIpelcTaBiisieT  coboil
crelyaIbHOe yUpeXxaeHe, Co3aHHOe IS paspelleHys CIIOPOB, ITOATIadaoIIyX
T0 criendumKe 107 KomMmepUeckie criopbl. KoMMepueckmie ciopsl — pasHOITIACHS,

BO3HMKAIOIVie B SKOHOMWYECKOV W IIpedIIPVHIMATEeIbCKOM OesATeIIbHOCTY,
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IIIyle 4acTHO-IIPaBOBYIO IIPUPOLOY, B OCHOBHOM CBsi3Hble C HapylleHVeM
CIIOBUY CMIEJIOK JIIOO B3bICKaHVEM (DVMHAHCOBOV BBIIUIATHL

B MeXIIyHapOJHOM VHBECTUIIVIOHHOM apOuTpaxe IpeaMeTOM
paccMOTpeHMs BBICTYIIAIOT COOTBETCTBEHHO MHBECTULIVMOHHBIe cIOphL. VI3 aHamsa
ojiokeHMn  BammHrronckori  KomBeHmum ot 1965 1. cmemyer  yTO
VIHBECTUILIVIOHHBIVI CIIOP MOKHO OITPeIeJINTh KaK CIIOp M3 OTHOIIEHW, CBSI3aHHbIX
C VIHOCTPaHHBIMV VIHBECTULIVIAMY; CHOP, BOSHVIKIIVI MEXAy HOTOBapVBaIOIIVIMCI
roCyJapCcTBOM ¥ WMHOCTPaHHBIM MHBECTOPOM; CIIOP, KacaroIIWVCS CYILIHOCTU W
oObeMa IOpUOMYECKMX IIpaB M OOS3aHHOCTEN CTOPOH, YCJIOBUII M pPasMepoB
KOMIIEHCAIIMV 3a HapylleHMe 00sA3aTeNIbCTB IO MHBECTUIIMIOHHOMY KOHTPAKTY.
ILlernHocTs BammHrTOoOHCKOV KOHBeHIIMM 1965 T. 3akmodaeTrcs B TOM, YTO OHa
IpegycMoTpesia yupexiaeHve MeXIyHapogHOro LieHTpa IO yperyInpOBaHUIO
VIHBECTUIIVIOHHBIX CIIOPOB B KauecTBe MeXXIyHapOAHOV OpraHM3alii 1 BKIIOYMIa
HOPMBI, peryjaupylollye IOpAOgOK pacCMOTPeHMsI WHBECTULIVIOHHBIX CIIOPOB.
Cospanne MexXxmyHapogHOroO LeHTpa O pa3pelleHNI0 MHBECTULIMOHHBIX CIIOPOB
(MLIYIVC) MOXHO OIleHUTh KaK yJauHO CO3[aHHBI MeXXIyHapOIHO-IIPaBOBOM
MeXaHV3M paspelleHVs MTHBECTULIVIOHHBIX CIIOPOB.

3HauMMyIO0 PoOJIb B MeXIyHapOAHO-IIPAaBOBOM pPeryJIMpOBaHMUM HOpPsAIKa
paspeliieHNs MHBECTUIIVIOHHBIX CIIOPOB TakXXe urpaet 1oropop K DHepreTmniecKo
Xaptum ot 17 nexabpst 1994 r. CorimacHO crarbe 26 TaHHOTO JOTOBOpPA
VIHBECTUIIVIOHHBbIE CHOPBI [AOJDKHBI paspellaTrbCsi B CHELMaIbHO CO3JaHHOM
VHBECTULIVIOHHOM apOuTpaxke. ComacHO JaHHOMY /[loroBopy MHBECTOPBI BIIpaBe
IIPeIbsBIIATh VICK BCeM TOCylapCcTBaM — y4acTHMKaM /Joropopa K DHepreTm4ecKou
XapTvm 3a HapylleHme o0Os3aTernbcTs 1o ero vactm Il Dtmm [orosop
DHepreTudeckoy XapTuM YCTaHOBWI IIPpSAMOV apOUTpak MeXAy WMHBeCTOpOM U
roCyJapCTBOM.

CospgaHme OTHeIbHBIX CIIelaIV3MPOBAaHHBIX MEeXaHV3MOB I pa3pelleHns
IBYX PpasHBIX KaTeropuy CIOPOB CIYXWUT YCOBEpIINEHCTBOBAHUIO W Pa3BUTUIO B
KauecTBe WMHCTUTyTa. VIcxogd W3 NpakTMKM MOXHO 3aMeTUTh JeJleHue
MeXIIyHapOJHOTO apOuTpaXa Ha KOMMepYecKUVl Y VMHBECTUIIVIOHHBIV SIBJISeTCS
HeOOXOAMMBIM [UISI TOTO, 4YTOOBI pa3IndaTh JiBe pasHble KaTeropmin CIOPOB,
KOTOpble paccMaTpuBalOTCd B MeXAyHapogHoOM apoOurpaxe. Kommepueckmii
apOUTpaX MCIOJIb3yeTcs I paspellleHNs CIIOPOB, KOTOpPble BO3HMKAIOT MeXIy
KOMMepYecKVMMI CTOPOHaMM B paMKaxX KOMMEpPUYeCKOro KOHTpakKTa. DTO MOIYT
OBITH CIIOPBI, CB43aHHBIE C IIOCTaBKOV TOBAapOB, OKa3aHMEM YCIYT, BBIIOJIHEHVEM
CTPOUTEJIBHBIX paboT 1 T.O. B 3TOM ci1ydae, apOuUTpaXHBII Cy[ paccMaTpuBaeT
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bl Ha OCHOBe IIPaBOBBIX HOpM, COIep KalllMxcsi B KOHTpaKTe, a TakKXe Ha
CHOBe MeXXIyHapOAHBIX KOMMepYecKIX 0ObIdaeB 11 IIPaKTHK.

VIHBeCTMLIOHHBIVI apOUTpaX, C APyrov CTOPOHBI, WCIOJIb3yeTcs I
paspellieHsi CIOPOB MeXIy MHBeCTOpaMy M rocyJapcTBaMi. DTO MOTYT OBbITh
CIIOpBI, CBSI3aHHBle C HalMOHaJIM3alMelrl VMYyILIecTBa, 3KCIpoIpualyer,
HapyIlleHleM JOTOBOPOB U T.JI. B aToM citydae, apOuTpakHBIV CyZ, paccMaTpuBaeT
CIIOPbl Ha OCHOBe MeXAyHapOOHBIX IIPpaBOBBIX HOPM, COAep Kalluxcd B
MeXITyHapOJHBIX JOrOBOpax M JIBYCTOPOHHMX COIJIAIlleHMsIX, a TakXe Ha OCHOBe
MeXXIyHapOIHBIX ITPaBOBbIX IPUHIINIIOB. VIHBECTUIIMIOHHBI apOUTpaXX OCHOBaH
Ha MeXIyHapOOHBIX COIJIAIIeHMAX W KOHBEHIVSX, KOTOpble pPeryaupyroT
B3aMIMOOTHOIIIEHMS MeXJy WHBecTopamMu ¥ rocygapcrBaMu. OCHOBHBIM
OOKYMEHTOM,  peryJMpylollyM  WMHBECTULIMOHHBII  apOuUTpax,  sBjIdeTcd
Bammnrronckas Kowsenumsa ot 18.03.1965 roma o mnopsnke paspelieHus
VIHBECTUIIVIOHHBIX CIIOPOB MeXAy TrocyJapcTBaMy WM WHOCTPaHHBIMM JIMLIAMU
(maee mo Texctry MLIIYVC)(ICSID). Dra KOHBeHIMsI yCTaHaB/IMBaeT IIpaBwla W
IpoLelyphl ISl paspellleHnsl CIIOPOB MeXy WMHBeCTOpaMu M TrocydapcTBaMu,
BKJTIOYasl Ha3Ha4YeHVe He3aBUCVIMBIX apOMTPOB 1 MpaBIIa nx mnosegeHms. ITommmo
MeXIIyHapOJHBIX COIVIAlIeHMV, WHBeCTUMLVOHHBII apOuUTpaX OCHOBaH Ha
MeXXIyHapOIHBIX IIPaBOBBIX IPVHIINIIAX, TaKMX KaK HPUHLINIIBL CIIPaBeJIBOrO 1
PaBHOIIPABHOTO OOpallleHs, 3alllUThI IIpaB COOCTBEHHOCTY, HeAUCKPUMMHAIIUN U
T.O. /JlaHHble HOpPUMHIMIBL BBITEKAlOT W3 MeXIyHapOOHOIO IpaBa U
oOIenpM3sHaHHBIX HOpPM IIpaBa. TakmMm oOpa3oM, IHpaBOBble OCHOBBI
VMHBeCTUIIVMOHHOTO apOuTpaxa BKIIOYAIOT MeXIyHapoOHble coIVlallleHus W
KOHBEHIIVI, MeXIyHapoAgHble IIpaBOBble IIPMHLMIIBL, a TakKXke IpaBwla U
IIpOLIeflyPbl, yCTaHOBJIEHHBbIE I paspelleHls CIIOpOB MeXy MHBecTopaMu U
rocyZapcTBaMum.

Takum oOpasoM, merleHVe MeXIyHapOAHOIo apouTpaxa Ha KOMMepPUYEeCKUiA
Y VHBECTUILIVIOHHBIV $BJIgeTCc HeOOXOOVMMBIM JUIi TOrO, YTOOBI OIIpefesInTb
IIpaBOBble OCHOBBL, Ha KOTOPBIX OyOyT paccMaTpuBaThCS CHOPBI B KaXXIOM
KOHKPeTHOM CJIydae, a TakXe I TOTO, YTOOBI rapaHTMPOBaTh CIIpaBeljIBoe U
spdexTrBHOE paspellleHVe CIOPOB B COOTBETCTBUM C MeXIyHapOIHBIMU
IIpaBOBBIMIU CTaHAapTamu. IlomBoas MTOrM, MOXHO pe3loMMpOBaTh YTO [eJIeHle
MeXITyHapOIHOTO apOuTpaXka Ha KOMMepUeCKUI 1 MHBECTULIVIOHHBIV TTOCITY XXVIIN
PAIL TIPeAIIOChUIOK, CBSI3aHHBIE C IIPOIleCCyaIbHOVI COCTaBJISAIONIeN pacCMOTpPeHWs

VMHBECTUIIVMOHHBIX VI KOMMEPUYECKNMX CIIOPOB.




