MHCTUTYT NPAB PEGEHKA U EFO MECTO B COBPEMEHHOM
NMPABOBOW CUCTEME
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ropudu4ecko2o mexHUKyma 2opoda TawkeHma

AHHoOTauua:. ObecrieyeHue u 3awuma rnpae Odemel sensgemcss 0OHUM U3
npuopumemos  2ocydapcmeeHHou  rnonumuku.  [lpusHaHue  NUYHbIX U
uMywecmeeHHbIX rnpaes pebexka, cobnodeHue ux, 3auuma u coomeemcemesyruee
peaynuposaHue 8bimeKaruwux U3 3mo20 OMHOWEHUU OO/MKHbI Obimb B8aXXHbIM
ycriogueM passumusi ecex cghep coyuaribHO-3KOHOMUYECKOU XXU3HU Hawel
cmpaHbl. Cmambsi ocmasrsissem OMKPbIMbIM 80MPOC O MOM, K Kakou obracmu
rnpasa omHocumcsi uHcmumym rpae pebeHKa, MOCKOJIbKy COOMHOWeHUe ceMbu U
epaxdaHCKo20 rfpasa Mo-rpexHemMy ocmaemcsi 6aXHbIM U MPUHUUNuUanbHbIM
goripocom. OnpederneHue HarnpaeneHull UX peweHuss Cc4Yumaemcsi 8aXHbIM
meopemu4YeckuM U  fpakmu4yeckum 3adaHuem 0  CO8EPUIEHCMBO8aHUIO
coomeemcmeyouieao pasdena epaxx0aHCKo20 U CeMeliHO20 rpasa.

KnioyeBble cnoBa: COOMHOWEHUE CEeMeUHO-MpPasosbix U 2paxo0aHCKUX
rpasoomHoweHuUl, HecoeepweHHonemHul podumesib, Heco8epPWEHHONEMHUU
pebeHok,  topududeckuli  ¢hakm,  JIUYHbIE  HEUMYUWECMBEHHble  rpasa,
UMyUw,eCmeeHHbIe rpaea.

Abstract Ensuring and protecting children's rights is one of the priorities of
state policy. Recognition of the personal and property rights of the child,
compliance with them, protection and appropriate regulation of the relations arising
from it should be an important condition for the development of all spheres of the
social and economic life of our country. The article leaves open the question of
which field of law the institution of child rights belongs to, as it is still an important
and fundamental issue - the relationship between family and civil law. The article
comprehensively analyzes the scientific and practical problems related to the
regulation of children's rights in the current legislation. Determining the directions
for solving them is considered to be an important theoretical and practical task for
improving the relevant section of civil and family legislation.

Key words: ratio of family legal and civil legal relations, minor parent, minor
child, legal fact, personal non-property rights, property rights.




B Teopun npaBa npaBoBas cuctemMa pasgesieHa Ha npaBoOBble OTpacnu,
nogoTpacnm u uHCTUTYTLl. O6nacte npaBa — 3TO OTAeSflbHAA COBOKYMHOCTb
NPaBOBbIX HOPM, PErynupylowmx OOHN MU Te xe obLiecTBEeHHble OTHoweHus. o
MHeHuto A.C.TuronkuHa, obnacTtb npaBa — 3TO «camMasi KpynHas 1 OTHOCUTENbHO
camocTosiTeNbHasa oTpacib MPaBOBOW CUCTEMbI, BKNoYawwaa B cebs npaBoBble
HOPMbI, perynupylome onpeneneHHylo, KadecTBeHHO 060cobneHHyto obnactb
OOLLECTBEHHbLIX OTHOLWEHMA U 0ObIMHO Tpebylowme onpeaeneHHbIX npaBoOBbIX
nHctpymeHToB. A.C.MuronkMH nokasbiBaeT 15 oTpacnen npasa, B TOM 4uche
rpaXkgaHckoe M ceMenHoe MpaBO Kak CaMOCTOATeSbHble oTpacnu npasa, B. B.
INNazapes u C. B. JluneH roBopsT, YTO B pasHble Nepuoabl y4eHNe BKIovano B cebs
pasHble oTpacnu npasa - oT 10 go 15 wnun Gonblwe. B cBo oyepedb, MHCTUTYT
npaBa npegcraBndetr cobon oTaenbHy rpynny NpaBOBbIX HOPM. perynvpyoLiune
onpegeneHHble BUAbl 06LLEeCTBEHHbIX OTHOLLEHWN.

OgHMM K13 BaXHEWLWMX WMHCTUTYTOB CEMEWHOro npaBa SABMSAETCSA WHCTUTYT
npaB pebeHka. Kak otmeuvan A.WN. 3aropoBckuin, «CemMernHbI COI3 BKMNHOYaET B
cebs Tpy TNa OTHOLLEHWI: OTHOLLEHMS MeXAy Cynpyramu, Mexay poavTensdamun um
AEeTbMU N Mexay onekyHamm wn nonedumtensmun. Perynupyemble 3akOHOM, OHM
cO34at0T TPU MHCTUTYTa CEMENHOro npasa: bpak, poauTenu n 4eTn, a Takke oneka
n nonevntenbcTeo. CoBpeMeHHble NpenCTaBfieHNd O CUCTEME CEMENHOro npasa
Hanbornee spko BblpaxeHbl JI.M. [llyenuHueBoW, NO €€ MHEHUD, «cucTema
CEMENHOro npaea BKMo4YaeT B cebs obuyo 1 cneumanbHyo (OCOBEHHYHD) YacTw.
...0OTOenbHasa 4yactb ceMenHoro npasa BKoYaeT B cebs MHOXECTBO UHCTUTYTOB,
KaXkObI U3 KOTOPbIX perynupyeT OTAeNbHble BUAbl 00LWEeCTBEHHbIX OTHOWeHUN. K

HAM OTHOCATCA: ... NpaBa M 0683aHHOCTM poauTenen n peten (onpegeneHue
POOOCNOBHOW OeTel, npaBa HECOBEPLUEHHONMETHUX, npaBa U 00683aHHOCTU
poauTenen).

OgHako M3MOXEeHHble MOSIOKEHNS OCTaBMSAT OTKPbLITbIM BOMPOC O TOM, K
Kakon obnactu npaBa OTHOCUTCHA MHCTUTYT npaB pebeHka, NOCKOMbKY A0 CUX Mop
He HamgeHO YeTKOEe peEeLUeHME BaXHOro M rfaBHOrO BOMpoOCa - COOTHOLLEHUS
CEMENHOro UM rpaxgaHckoro npasa. Psg ydyeHbix cuMTaloT CeMenHoe npaBo
HebOMbLLOM OTPacnbi FPaXKA4AaHCKOro npaea. ATOT noaxod SCHO Bbigsun [.O
LWepweHeBuy: «Cembsi, 6pak He AOMKHblI CTaBUTbCS Ha LEHTpanbHOe MecTo, a
AOIMKHbl ObITb MOCTaBMEeHbl Ha OAHY CTOPOHY C WUMYLLECTBOM, [LOroBopamu,
3aBewaHnamm. NloaToMy Mbl CYMTAEM, YTO CEMENHOE NPaBO LOMKHO ObiTb YacTbio
He TONMbKO MMYLLECTBEHHOMO, HO M NIMYHOrO NpaBa U rpaxgaHckoro npasa. OgHako
B Hayke BCTpedaeTcd M NPOTMBOMOSIOXHAA MNO3uuMs. ITy no3vumio 3aHsan B.A.




HosopueB, koTopbln rosopusi: «CemenHOe MpaBO B OCHOBHOM perynupyet
HEUMYLLECTBEHHbIE OTHOLLUEHUHA, U MO3TOMY CEeMEWHble OTHOLUEHUS BbIXOAAT 3a
paMKuM rpaxgaHCKOro rpasa... MMYLLECTBEHHble OTHOLIEHUs, BKIIOYEHHbIE B
ceMeriHoe MpaBo, He HABMAKTCA TOBapamMu U AeHbramu, OHW He obcnyxuBatoT
XO3ANCTBEHHOE obpalleHune, CBOMCTBEHHOE rpaxkgaHckomy npasy.
MMyLlecTBEHHbIE OTHOLLEHUSI YNIEHOB CeMbW (ynnata anvMeHTOB) He SABMSATCA
OCHOBHbIMW OTHOLLUEHUAMM N NpuMoBpeTaloT NPOU3BOAHbLIN XapakTep, OCHOBAHHbIV
Ha WX B3aMMHbIX JIMYHbIX OTHOWeHuAX. OgHako cemenHoe npaso Pecnybnuku
Y36ekncTtaH Kak camocTosiTenbHas oTpacnb MMeeT crnegyrouwme ocobeHHocTu: 1)
CybBbeKkToM ceMerHbIX OTHOLUEHWA MOryT ObiTb TOMbKO rpaxgaHe; 2) cemenHble
NPaBOOTHOLIEHNS BO3HMKAKOT W3 KOHKPETHbIX topuandeckux akTtoB: Opaka,
poacTBa, MaTepuHCTBa, OTLOBCTBA, YCbIHOBMNEHUs, MNpuHATUA pebeHka Ha
BOCNUTaHMWE B NPUEMHYI0 CEMbIO, a IPaKa4aHCKOe NpaBo - 3TO AOroBOPbl U UHbIE
cornaweHusi, obssaTenbCTBa, peLlleHUs CyaoB, FOCYAApPCTBEHHbIX OpraHoB U
XapakTepusyeTca opugmyecknmm aktamu, TakMMU Kak pelueHns U OOKYMEHTbI
MECTHbIX OpraHoOB rOCyOapCTBEHHOM Bfactu. 3) CeMeWHble OTHOLWIEHMUs, Kak
NpaBuo, AOSITOBPEMEHHbI U CBSA3bIBAKOT HE YYXUX JIOAEN (Kak B rpakgaHCKOM
npaee), a POACTBEHHUKOB; 4) CeMeWHble OTHOLUEHUS XapaKTepusylTCcA CTPOron
nHansmayanusaumen Mx Y4acTHUKOB; 5) MO CBOEMY COLEPXaHWIO CeMenHble
OTHOLUIEHUS COCTOAT MNPEUMYLLECTBEHHO W3 JIMYHBIX M  TOMBKO MOTOM U3
MMYLLLECTBEHHbBIX OTHOLWUEHUW; 6) CeMeWHble OTHOLWEHUA HOCAT XapakTtep,
OCHOBaHHbIN Ha NWYHOM [OBEPUM, MOCKOSIbKY MaBHOE MECTO B HUX 3aHMMalT
NNYHbIE OTHOLLUEHUS 4reHoB ceMmbu. He oTpuuasa atux ocobeHHocTen, cemernHoe
NpaBoO NpeacTaBndAeTcsd MeHee HadeXHbIM, YeM MPOTUBOMOSIOXKHOE MHEHue, YTO
OHO ABNHAEeTCS NoA0TPacsbio rpaXgaHCcKoro npasa.

OTOT BbIBOL MOXHO MNOATBEPAUTL cregyrwmmu MomeHTamu: CemenHoe
NpaBO He SBMSETCH CaMOCTOATENbHOW 06racTblo npasa, NOCKOMbKY B cepeauHe
90-x ropoB XX Beka B rpouecce 3akoHodaTernbHOW pedopmbl YacTb HOPM U
NHCTUTYTOB CEMENHOro npasa Obinv nepeHeceHbl B rpaxagaHckoe npaso. [aHHoe
N3MEHEeHne BHECEHO B MHCTUTYT onekn un nonedmtensctsa ([paxkgaHCKUMN KOOEKC
Pecnybnukn YsbekuctaH coxpaHusi HOpPMbl O TpeboBaHMSX K OnekyHam W
nonevnTensMm, npasax pebeHka, ykasaHbl MX KOHKpeTHble npaBa u 0B6s13aHHOCTH);
noaTBepaAusi, 4YTO npaBwuria rpaxgaHCKOro COCTOSIHUSA He U3MeHATcA. Takasd
cUTyaumsa CBUAETENbCTBYET O TOM, YTO MPOUCXOOAT M3MEHEHWA B rnpegmMeTtax
rpaXXgaHCKOro W CEeMEWHOro rpaBa, XapakTepusylowmecss WX MNoCTEeNeHHON
KOHBEPreHUMeNn, npu KOTOPOM HEKOTOPbIE MHCTUTYTbl OOHOM OTPAacCsiM rapMOHUYHO
«BNUBalOTCA» B APYryt oTpacnb. [paxaaHckoe npaBo (cpeau npoymnx) siBnsieTcs
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npeaMeToM perynmpoBaHnsa OOLLECTBEHHbIX OTHOLUEHMW, CyObekTaMm KOTOpbIX
MOryT OblTb TONMbKO rpaxgaHe, HanpuMmep: HacnegoBaHMe MO 3aKoHy, rae
3aBelUaTensaMu N HacrnegHmKkamm MoryT ObiTb TONBKO rpaxaaHe; TONbKO rpaXkaaHuH
MOXET 3aKM4YMTb O4HOCTOPOHHEE cornalleHe B oopMe HanncaHus 3aBeLlaHuns u
T. A. 13 goroBopoB ceMeunHbIX NPaBOOTHOLWIEHUN, rpaX4aHCKUX NPaBOOTHOLLEHWUN
(bpayHbin  goroBop, cornaweHne o6 ynnate anuMeHToB, cornaweHne 06
OCYLLIECTBIIEHMMN POAUTENBCKUX MpaB pPOoAUTENEN, NPOXMBAKOLWMX pas3fesibHO U
T.N.), COBEpLIEHNEe CAenoK Mo pacnops>KEHUD COBMECTHbIM WMYLLECTBOM C
cornacus gpyroro cynpyra, 4Orosop, TpebyoLwmin rocyaapCTBEHHON perncTpaumm
unn obasaTtenbHOW HoTapuanbHO YAOCTOBEPEHHOM (OPMbl B HOPUANYECKUX
AOKYMeHTax); cyaebHble pelweHuss (ycTaHOBNEHME OTLOBCTBA, anlMMEHTHbIE
OTHOWeHNA mexay 6abywkamn 1 gegywikamu, BHyKamu, npaBHykamy wn T.n.),
AOKYMEHTbI rocyapCTBEHHbIX OPraHOB UM OpraHoB camMoynpaBreHuns.

Ecnn cTopoHbl o6ycrnoBunu npekpawieHne npaB W 00s3aHHOCTEN €ro
HacTynneHNnemM WNn He HacTynfeHneMm, caerfika CcuYMTaeTcsl YCMOBHOW. Takum
obpasom, npaBa n 0643aHHOCTU CTOPOH foroBopa OyayT cyulecTtBoBaTb A0 TeEX
Nop, Noka He HacTynuT cuTyauusa (YCnoBue), ykaszaHHOE B [OroBOpe, a 3HauuT,
NPaBOOTHOLLEHNA Npogornkarcsa. Hanpumep, ecnu gomosnageney, caaeT Xunbe B
apeH4y 00 BCTynneHusa B Bpak, 1 3T0 NpoJosnkaeTcs OO Tex Nop, Noka He cTaHeT
M3BECTHO, KOrga 3TO MpOM3OLWO, TO €eCTb apeHda Xunba cosfaer
NpoAaosKaLmecs NpaBooTHOLEHMS. 10 HalWeMy MHEeHUI, NpeacTaBeHne O TOM,
4YyTO B CEMEWHOM npaBe MOYTU BCE OTHOLWIEHUS HABMAATCA HenpepbiBHbIMMU,
HeBepHO. beccnopHo, cynpyXeckne OTHOLUEHUS MPOAOSIKAKTCA, MOCKOMbKY Gpak
NpekpawaeTcs TOMbKO B Cliydae CMepTu OOHOro u3 cynpyros nNubo npuaHaHus
OLHOr0 M3 HUX yMepwuM Wnu nyTéM ero pactopxeHus (rmasa 7 CeMenHoro
Kodekca). 3aKoH He MNo3BONseT 3akmntoyaTb Opak Ha OCHOBAHWWM OMpeaeneHHOro
ycnosusa, TeMm bonee peructpaumo Gpaka 6e3 uenu cosgaHua CeMbW, TO €CTb
dUKTMBHBIN Bpak MpUBOAUT K €ro HeaeucTBUTENbHOCTU. (YacTb 2 ctatbu 49
CemenHoro kogekca). Kpome TOro, MMyLLECTBEHHbIE OTHOLUEHMS MYXXa M XKEHb
CYUMTAKOTCHA HenpepbiBHbIMA MNpU  OEWCTBMM MNPaBOBOr0 pexuma umyLLecTsa
CynpyroB, a Takke npekpawialTcsa npu pacTtopXeHun Opaka. [lMpn Hannyum
cornalleHusi ero NpPoAOIPKUTENBbHOCTE OnpeaensdeTcs yKkasaHHbIMU YCMOBUSIMU. B
HaCTOSILLLEM KOHTpakTe WM cornaweHvn. OTOT BbIBOA4 elle pa3 noayvyepkmBaeT
HEOTAENIMMOCTb CEMEMNHbIX OTHOLUEHWA OT rpaXkaaHCKMX OTHoLweHuhn. B uenom
OpayHbIi 4OrOBOP HArnsiAHO AOKa3blBaeT €AWHCTBO FpaXgaHCKOro U CeMemHOro
npaea. OTHOLWIEHMST MeXOy poauTens MU U OeTbMW CUYMTAKTCS HENpepbiBHbIMU.
Poountenbckne npaBa, npegycMOTpeHHble rmason 11 CemenHoro Kopekca,
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NpeKkpaLaTca No AOCTMKEHUM OeTbMM BOCEMHAALATUNETHEro Bo3pacTa, a Takke
NPy BCTYNMEHUN HECOBEPLUEHHONETHUX B BpayvHble OTHOLLEHMS U OO0 SOCTUXKEHMUS
MMM  nNonHonm AaeecnocobHoctn. CoBepLUEHHONETHUE TPYAOCNOCOBHbIE OeTn
0065a3aHbl 3a60TUTBCA O CBOMX POaMTENSX. OTU OTHOLLEHUSI COXPAHATCA Ha BCHO
Xu3Hb poauntenen. CornacHo ctatbe 314 [paxgaHCKOro Kogekca, onpeneneHsbl
npaBa, KOTOpble He MOryT nepexoautb K gpyrum nuuam. CornacHo emy He
AOMycKkaeTcs nepegadya npaB, TECHO CBSA3aHHbIX C JIMMHOCTLIO KpeauTopa, B
YacTHocTW, TpeboBaHun 006 anuUMeHTax W BO3MELUEHUU Bpeda >XU3HU Un
30pOBbLHO.

TpyaHO cornacutbCsl C TE3MCOM O TOM, YTO U3MEHEHNE CYOBEKTOB CEMENHbBIX
NPaBOOTHOLLEHWI He JonyckaeTcs. ECTeCTBEHHO, YTO 0OOMeH cybbekTammn BpayHbIX
OTHOLUEHWA He [JOonycKaeTcs, MNOCKONbKy AN 3aknodeHns Hoeoro ©Opaka
HeobXxoaMMO pacTOprHyTb Npeabliaywmn opak (ct. 47 'K PY3), a 3aknoumTb HOBbIN
Opak BegeT He K OOMeHy OTHOLLEHMSMU, a K BO3HUKHOBEHUIO HOBbIX CYMNPYXeCKnX
OoTHoweHnn. OgHako B CEMENHOM MpaBe CyLeCTBYIOT OTHOLLEHMS, B KOTOPbIX
CybbekTbl MOryT OblTb 3amMeHeHbl. [1IpuMepoM Takmx OTHOLIEHUW MOXeT ObiTb
nepegava pebeHka nog oneky, NPUEMHYID CEMbO, BOCMUTAHME B CEMbE WK
yCcbiHOBNEeHne pebeHka, nomelieHne pebeHka B obOpasoBaTenbHOE yYpexaeHue.
lMockonbKy Tema, cBA3aHHasa C MOpasribHO-BOCNUTATENbHLIMU MAEAMU, BbIXOOUT 3a
paMKn JaHHOro UCCreaoBaHns, Mbl NULb NOAYEPKHEM, YTO B HEKOTOPbIX CryYasx B
TakMX OTHOLWIEHUAX MOAMEHSeTCss CyObeKkT, OTBETCTBEHHbIN 3a BOCMUTaHWE
nMYHOCTU. MHEHMEe O TOM, YTO B CeMeKrHbIX OTHOLUEHMSX NpeobnafaltT fNYHbIe
HENMYLLLECTBEHHbIE OTHOLLUEHNS, 6eccnopHo, HO Bonbluast YacTb TakUX OTHOLUEHWN
perynupyeTca HopmamMu Mopanu, npunndms u obbldasi M COBEPLUEHHO He
perynupyeTtcs 3akoHoMm. Kpome Toro, cornacHo Yactu 3 ctateun 9 K, peanusauus
rpaxgaHCKMX NpaB He JOSKHA HapyLwaTb nNpaBa N OXpaHsaeMble 3aKOHOM UHTEPECHI
apyrmx nvd. M3 Hero cnegyet MNPUHLMMN, COrMACHO KOTOPOMY  YYaCTHUKM
rpaXQaHCKMX MPaBOOTHOLUEHUW [LOSMKHbl OEeNCTBOBaTb YECTHO, pPas3ymMHO WU
cnpaBegnmBo. OTOT npuHUMN npuobpeTtaeT 6Gonee MopanbHbI XxapakTtep. [Mo
HaleMy MHEHU0, 3TOT MPUHLMN B CEMENHbIX OTHOLIEHUAX MMeeT MpaKTUYecKu
Gonbllee 3Ha4YeHMEe, YEM B rpaxgaHCKMX MPaBOOTHOLUEHUSAX, NOCKOMbKY MMEHHO B
CeMbe, B OTHOLLEHUAX MEXAY Cynpyramu, pooutensiMm n 4eTbMu, a Takke opyrnmu
pPOOCTBEHHMKAMW, OT YKPENNeHUsi CEMbW, CEMENHbIE OTHOLIEHUSA - 3TO B3auMMHas
noboBb, JOBEPUE U YBAXEHME., CTPOSILLEECA HA OCHOBE CONUAAPHOCTW, MOMOLLMU
APpYyr Opyry M 4yBCTBa OTBETCTBEHHOCTU BCEX €€ YfieHOB nepeq CeMbewn, He
Nno3BonsAs KOMy-NMGO NPOM3BOSNIbHO BMELUMBATLCA B CEMENVHble Aena, YfeHam
CeMbu oOcCyLlecTBNATb cBouM npaea. Llenb obGecneyeHus ©GecnpensaTCTBEHHOW
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peanusauumM M 3awmTbl 3TUX MpaB oOTpaxeHa B 4yactun 2 ctatbu 1 CemenHoro
Kogekca. Takke OTCYTCTBYET BO3MOXHOCTb NPaBOBOro perynnpoBaHns HEKOTOPbIX
NMNYHBIX UMYLLLECTBEHHbIX NpaB, onpeaesieHHbIX HopMaMu CeMenHOro rnpasa.

Mo MHeHuto M.B. AHTOKOSbCKOM «B TakKMX OTHOLUEHUAX 3aKOH onpegensiet
NULWb BHELLHWE rPaHuLbl UX BO3HUKHOBEHMUS N NMpeKpaLeHns: YCNoBUA 3aKItoYeHns
Opaka, npekpaweHnsa bpaka n yCTaHOBIIEHUSA OTLIOBCTBA, NULIEHUS POAUTENbCKNX
npaB M T. A.»; «HEKOoTopble ob0wue wumnepaTuBHble OrpaHudeHnsa». YactHo-
ceMeliHble OTHOLWLEHUS onNpeaensatoT obume NpuHUMNbI, NoANeXalline peanusauum,
HO MX COoAEepXaHMe HaxoauTcA 3a npeaeniamu NpaBoBOro perynupoBanus. CnegyeT
OTMEeTUTb, 4YTO B cTaTbe 5 CeMenHOro kofgekca ceMenHoe npaBo perynuvpyet
NNYHYHO COBCTBEHHOCTb M MMYLLECTBEHHbIE OTHOLLUEHUSA MeEXAY YNeHaMn CeMbM,
OAHAKO He BCe perynupyemMmble 3aKOHOM JIMYHble HEUMYLLECTBEHHbIE U
NMYLLLECTBEHHbIE OTHOLLUEHNS PErynupyoTCs ceMenHbIM npaBoM. HacnencTBeHHble
OTHOLUEHMS, OOrOBOPHbIE OTHOLWIEHUS (3@ MWCKINIOYEHMEM TMPSMO YKa3aHHbIX B
CemeinHoM kogekce (Hanpumep, no MHeHuto T.HO. CuHenbHukoBoW, «CeMenHbIN
kogekc Poccuinckon degepauunm kacaetcd Tonbko ©padHoro gorosBopa Cynpyros,
AOJDKEH perynupoBaTtb WX WMYLLECTBEHHblE OTHOLWIEHMUS) , MOCKOSIbKY HOPMbI
«[JoroBopHOro pexuma umyliectBa cynpyros» B rnase 8 CeMeWHOro kogekca
Poccunckon ®depepaunm He CywecTBYOT B rpax[aHCKOM 3akoHO4aTenbCTBe,
MOCKOSIbKY OHW BO3HMKAKOT NpW 3akntioyYeHun bpaka u npodBneHun BONu Cyrnpyros.
CynpyroB B OTHOLUEHUM WX WUMYyLLECTBAa B 3aBMCUMOCTM OT COOTBETCTBYHLLNX
topuandeckux aktos"), obssatenbcTBa (3a MCKNIOYEHMEM pas3Mmepa U nopsigaka
B3bICKaHUS anuMeHToB). Ha Haw B3rns4, XoTa anuMeHTHble obsasaTenbcTBa
ABMSAOTCA rpaXKaaHCKMMKN obs3aTenbCTBaMU, NOCKOMNbKY OHWM BbITEKAKT U3 APYrnx
rpaXkaaHCKO-NpaBoOBbIX 0053aTENbLCTB, OCHOBAHNEM UX N3MEHEHUNE U NPEKpaLLeHne
He pasnuyalTcs Mo MnpuUHUMNaAM UCNonHeHus, Tem 6onee crtatba 344 [K
npegycmaTpuBaeT pacCMOTPEHUE TpeboBaHU O B3bICKAHUN aNMMEHTOB, a TakKe O
BO3MELLEHUN Bpeaa, BbI3BAHHOIO MOBPEXAEHWEM 340POBbA UMM MPUYUHEHNEM
CMEPTU rpaKaaHUHY.

He Bce ceMenHble OTHOLLEHNA MOXHO OXapakTepu3oBaTb Kak OCHOBAHHbIE Ha
NU4YHOM goBepun. Ecnn pebeHoK U oauH M3 poauTenien NpoXuearT pasfenbHo,
3TOT poguTenb He ocBoboxagaetTca OT 00s3aHHOCTM copepXaTb pebeHka.
[obGpoBonbHasa nogaepxka pebeHka B Takon CUTyaumn CBUAETENLCTBYET O NINYHOM
AoBepun n 4OBPOBOSbHBLIX OTHOLLEHUSIX.

OpgHako CeMelHbIM  KOOEKCOM MpedycMOTpeH U cyaebHbin  nopsgok
B3bICKaHUS anuMeHToB, a cornacHo crtatee 171 [TIK B cygoebHoM nopsiake
npeaycMoTpeH MNopsaoK B3bICKAHUS anNMMEHTOB Ha HECOBEPLUEHHOMETHUX AeTen
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(cT. 170, 171, 172, 173 ITIK). Ctates 117 CemenHoro kogekca npegycmatpmsaeT
0053aHHOCTM CYMNpyroB No B3aMMHOMY cogepxaHuto. CornacHo 3Ton cTaTbu
cynpyrn ob6si3aHbl OKa3blBaTb MaTepmanbHyo NOMOLLb Apyr Apyry. B crnyvyae oTkasa
B TaKOW MOMOLUM HYXOAKOLWMACA HETPyOoCnOCOOHbIN Cynpyr, a Takke XeHa B
nepuog 6epeMeHHOCTM N B TEYEHUE TPEX NET CO AHSA POXAeHust obLiero pebeHka,
HY>XOQLWNWACA  Cynpyr, OCyLecTBNAWUN yxoq 3a obwum pebeHkom cC
NHBaNMOHOCTbIO 0O SOCTWXKEeHus pebeHKOoM BO3pacTa BoceMHauaTu neT unum 3a
obwmnm pebeHKOM C WHBanNMOHOCTbKD C AetctBa | rpynnbl, MMeEWT npaBoO B
cynebHoM nopsgke nonyvatb codep)kaHue (anMMeHTbl) OT Apyroro cynpyra, ecnm
nocrnegHuU B COCTOSHUM ero NpegocTaBUTb.

B TO Xe Bpems B rpaxxgaHCKOM NpaBe MMEKT MeCTO OTHOLLEHUS, OCHOBaHHbIE
Ha nu4HoMm posepuun. Hanpumep, gorosop nopydveHus (ct. 817-831 K PYa3)
XapakTepusyeTcs CBOMM (hunayLmnapHbIM XapakTepoM, T. €. OCHOBaHHbIM Ha NINYHOM
posepun, Hanboree pKko NPoSBNAETCS B BO3MOXHOCTU O4HOCTOPOHHErO OTKasa oT
ero mucnosiHeHus. Kpome TOro, ectb MHOro Apyrmx nNpuUMEpOB: Hanpumep, Bce
KOHTpPaKTbl C aBTOpaMuM U UCMNOSIHUTENAMWU HABNAIOTCA 4YacTHbiMW. [naBa 37
paxkgaHckoro Kogekca NOCBsiLeHa Buaam [OroBOpPOB: AOroBopaM Ha HayyHo-
nccnegoBaTernibCKMe,  OMNbITHO-KOHCTPYKTOPCKME W TexHonornyeckme paboTol.
CornacHo yactm 1 ctatbn 694 K ycuneHa o0s13aHHOCTb noAapsigyMka fNMYHO
NpoOBOAMTbL Hay4yHoe obcnepoBaHwe paboT. [Mo3TOMy XxapakTep pasBMBalOLLMXCA
OTHOLLEHUN MeXay cybbekTaMn He MOXeT ObITb KpUTepMEM OTHECEHNSA CEMENHOIO
npaBa K CaMOCTOATENbHOW OTpacnu. AHanu3 3akoHogaTenbCTBa 3apybexHbIX
CTpaH nokasbiBaeT, 4YTo ([paxgaHckum kogekc PpaHumn (Kogekc HanoneoHa) u
MpaxkgaHckmii kogekc NepmaHumM) n3 cTpaH, NpuHagnexawmx K KOHTUHEHTaNbHON
npaBoBon cucteme, epmaHum v PpaHumm onpenensrT ceMenHoe npaBo - Kak
nogoTpacrb rpaxgaHCKoro npaBa, a CeMeWHble OTHOLWIEHUSI B 3TUX CTpaHax
perynmpyTcs HopMaMu rpakgaHCcKoro npasa. Ha oCHoBaHMM BbILLEW3MOXEHHOTO
MOXHO cOenaTb BbIBOA, 4YTO CeMelHble OTHOLUEHUA UMEKT cneundunyecKnin
XapakTep Ons  HEeKOTOpPbIX [PaXXO4aHCKO-NPaBOBbIX OTHOLUEHWW, Hanpumep,
OTHOLUEHWUA MO HacneacTBy, a TakkKe OTHOLIEHWM, BO3HMKAKOLWMX U3 CO34aHUs U
NCNONb30BaHNA pe3yNbTaToB UHTENSEKTYallbHOW AeATEeNbHOCTH.

Pasnnuna  mexagy  cemMenHO-MpaBOBbIMM U rpaXgaHCKO-MpaBOBbIMU
OTHOLWEHNSAMN HE CTOSIb BaXXHbl M MHOFOYUCIIEHHbI, KaKk obbeauHsowme ux
NPU3HaKK, YTO MNO3BOMSIET BKAYUTL CEMEWHble OTHOLWEHUs B npeamer
rpaxgaHcKo-npaBoBOro perynupoBaHus. Cneunduka cemMenHblX OTHOLEHUN
HegoCTaTOYHa Ans Toro, YTobbl BblAENUTb COBOKYMHOCTbL HOPM, PErYSIMPYHOLWLMX 3TN
OTHOLLEHMUS, B OTAemNbHY0 obnactb npaBa, HO, HA Haw B3rngg, AOCTaToyvHa ANs
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TOro, 4YTOoGbLI paccmaTpvMBaTb CEMENHOE MpaBO Kak ele ofHy noJoTpachb
rpaxgaHckoro npaea. B cooTBeTCTBMM C 3TOWM B3aMMO3aBUCUMOCTbIO WHCTUTYT
npaB pebeHka OasuvpyeTcs Ha B3auMMOCBA3a@HHbIX MPaBOBbIX  HOpMaX,
3aKkpennawmnx npaesa pebeHka, TO eCTb HECOBEPLUEHHONETHUX A0 BOCEMHAaALATH
neT, U perynupyrowmx OTHOLIEHUS, BO3HMKaloWMe B CBA3W C UX MPU3HaHWEM B
KayecTBe OTAENbHOW rpynnbl, peanuaaumen n 3awuTa Takke JOMKHA OTHOCUTLCS K
obnactam rpaxgaHckoro npasa. C gpyrom CTOpOHbl, Cy6bekTuBHble MpaBa,
coCcTaBnglne coagepxaHne npasocrnocobHocTn rpaxgaH (cT1.17 TK), nuyHble
HenmyLLeCTBEHHbIE NpaBa u apyrue HematepuanbHble 6nara (c1.99 MK), n nnyHble
HEeMMyLLEeCTBEHHbIE MpaBa HecoBeplleHHoneTHnx aeten (nasa 11 CK) MOXHO
cYMTaTb CyLIECTBYIOLLMMU B Ka4yecTBe obLero 1 cneumnansHoOro B AnanekTnyeckom
eanHcTtBe. [lo wMmHeHuto M.B. AHTOkKOnbckon, "Hanuyme CeMenHoro kopgekca
yKkasblBaeT Ha o00Len3BecTHble OCODEHHOCTU CeMelHbIX OTHOLUIEHWW B paMKax
rpaXgaHCKOro npaBa, Ha CaMOCTOATENIbHOCTb CEMEWHOro MnpaBa M Ha
HeobxoaMMOCTb coxpaHeHusa otaenbHoro CemenHoro kogekca". Ha Haw B3rnsag,
NPUBEOEHHBIV BbllUE aHanM3 CEMENHbIX OTHOLLEHWI Nokasan, YTo ux ceoeobpasune
He TpebyeT cneumanbHOro perynupoBaHusi BHe cdiepbl rpaxgaHCKoOro npaea,
MOCKOSbKY MMYLLECTBEHHbIE OTHOLUEHUA MeXady YneHamMu CeMbu MO CBOEWN
NpaBoOBOM NPUPOLE HE OTNMYAKTCA OT rPaKaAaHCKMX OTHOLLEHWUM.

MpaBa peten, B OTNMYME OT JOPYrMX CEMEWHbIX MNPaBOOTHOLLEHUN,
3acnyxuBaroT ocoboro BHUMaHUS CO CTOPOHbI 3aKOHOOATens, gaXe eCrfiv OHU He
MMEIOT KadeCTBEHHbIX XapakTepucTuK. B HacTosiee BpemMs MMYLLECTBEHHblEe
npaBa pebeHka 4eTKo chopmynmpoBaHbl B [paxaaHCKOM KoAeKce, a NopsiaoK U
cofepxaHue 3TUX Npas, KOTOPble 3aBUCAT OT OENCTBUM poauTenen unum nuy umx
3aMeHsLWmMxX pasnuyHbl. CyllecTBylolme criydam HenpaBuIibHOW peanusaumm
CyOBLEKTMBHbLIX NpaB aeTten obycrnoBeHbl TEeM, YTO OTCYTCTBYET COOTBETCTBYIOLLAS
MHpopmMmaumss o006 ITUX MNpaBax Kak cpeau poauTenen, Tak W cpeau
HecoBepLUeHHoNneTHNX. B cooTBeTcTBMM C rnaBon 2 nyHkTa 8 [lonoxeHus
KabunHeTta MuHuctpoB Pecnybnukn Ysbekuctan ot 15.03.2017 roga Ne 140 «O6
obwem cpegHem oOpasoBaHUM», B COOTBETCTBMM C roCydapCTBEHHbLIMU
cTaHgapTtamu obpasoBaHusi, obpasoBaHWe W NOATBEPXOEHO, YTO peanusauus
KOHCTUTYLMOHHOIO npaBa Ha obpasoBaHWe SABMSeTCs Lenbio obuero cpegHero
obpa3oBaHus. B cBA3M C 3aTUM cuMTaem uenecoobpasHbiM BKNHOYUTL npeaMeT
«lMpaBoBoe nornoxeHne HecoBeplleHHONETHMX B Pecnybnuke YsbekucTtaH» ans
yYalLMXca CcTaplumx KnaccoB. Takoe nperoXxeHue O4YeHb akTyanbHO, Bedb fnpasa
pebeHka oTpaxeHbl 6onee 4yem B 140 NpaBoOBbIX AOKYMEHTaX U OpPYrnx NpaBoOBbIX
AokKymeHTax Pecnybnukn  YsbekuctaH, YTO  3aTpygHsieT UX  U3yyeHue
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Henpod)eccuoHanbHon aygutopuen. Micxoaa ns aTon cutyauuun, Mbl npegnaraem
NPVHATb HOBbIN KOOUMUUMPOBaHHbLIN akT — Kogekc o npaBax pebeHka. OH
oxBaTblBaeT BeCb CMeKTp npaB pebeHka, BKMYas couunarbHble, KynbTypHbIE,
opraHuM3auuoHHbIe N coumarbHble rnpasa.

CMUCOK UCNONb30BAHHOW NINTEPATYPbI

1. bypxaHoBa JI. M. Bonpocbl COBepLUEHCTBOBAHMUS MNPaBOBOro
perynmpoBaHus HemaTtepuanbHbiX 6rar kak 0coboro obbekTa rpaXxaaHcKoro npaea
B NpoeKkTe HOBOMW pepakuuun [paxaaHckoro kopekca Pecnybnuku YsbekuctaH. —
2021.

2. WopaxmeTtoBa Y. LW. Hukox Tysuw wapTtnapura puost Kumacrunk
oknbaTnapvHu 6enrMnoBYM  KOHYHUYMIMKHM  TakKOMUNAWTMPULL  MyaMmMonapwu
(Mpobnembl  ycoOBepLUEHCTBOBAHUA  3aKoHO4ATerNbCTBa, YyCTaHaBnMBalOLWEro
NnocneacTBUSA HEBLINOJTHEHUS YCITOBUI 3aKrtodeHus bpaka): auc. — 20009.

3. https://lex.uz/acts/104723
4, https://lex.uz/docs/111181
5. https://lex.uz/docs/180550
6 https://lex.uz/docs/3517334

e T pr—



https://lex.uz/acts/104723
https://lex.uz/docs/111181
https://lex.uz/docs/180550
https://lex.uz/docs/3517334

